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SUMMARY OF MAJOR REVISIONS TO REGULATIONS OF THE 
INDIVIDUALS WITH DISABILITIES EDUCATION ACT 

December, 2008 
 
On December 1, 2008, the U.S. Department of Education issued regulations to supplement the 
Individuals with Disabilities Education Act (IDEA) final regulations published on August 14, 
2006.  These supplemental regulations address several issues of major importance to families and 
to parent centers.  This mini-guide provides an overview of the three major areas of change that 
will most impact families and parent centers; the opportunities and challenges they provide for 
families.  The major areas of change impacting families and parent centers are: 
 
• Parental revocation of consent and withdrawal from special education (300.300(b)(4)); 
• State authority to govern representation by non-attorneys at due process hearings 

(300.512(a)(1)); 
• State accountability (timeline to correct noncompliance (300.600(e) & reporting to the 

public) (300.602(b)(1)(i). 
 
Parental revocation of consent & withdrawal from special education (300.300(b)(4)) 
 
Overview of the regulatory language on withdrawal from special education 
 
Even prior to these supplemental regulations, IDEA allowed for parental revocation of consent 
and indicated that such revocation did not nullify any previous district actions taken with 
parental consent.  IDEA did not specify whether parents could revoke consent for their child’s 
participation in special education, nor did it specify whether districts could request a hearing to 
override a parent’s withdrawal of consent.  It was the U.S. Department of Education’s 
interpretation that, once a child was receiving special education and related services, parents 
could not unilaterally withdraw their child from receipt of such services.  The Department’s 
previous interpretation held that if parents no longer wanted their child to receive those services 
to which they had previously consented, yet the district believed the services were necessary to 
provide a free, appropriate public education (FAPE), the district had the obligation to continue to 
provide those services.  If the parent wanted to withdraw their child from special education, they 
had to use informal means of dispute resolution or their procedural safeguards such as mediation 
or a due process hearing.   
 
The revised IDEA regulations now specify that, “If, at any time subsequent to the initial 
provision of special education and related services, the parent of a child revokes consent in 
writing for the continued provision of special education and related services, the public agency 
(i) may not continue to provide special education and related services to the child, but must 
provide prior written notice in accordance with Section 300.503 before ceasing the provision of 
special education and related services; (ii) may not use the procedures in subpart E of this part 
(including the mediation procedures…or the due process procedures…) in order to obtain 
agreement or a ruling that the services may be provided to the child; (iii) will not be considered 
to be in violation of the requirement to make FAPE available to the child because of the failure 
to provide the child with further special education and related services; and (iv) is not required to 
convene an IEP team meeting or develop an IEP…for the child for further provision of special 
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education and related services.”   The regulations also provide in Section 300.9, Consent, that 
“(3) If the parent revokes consent in writing for their child’s receipt of special education services 
after the child is initially provided special education and related services, the public agency1 is 
not required to amend the child’s education records to remove any references to the child’s 
receipt of special education and related services because of the revocation of consent.”2 
 
In the Analysis of Comments and Changes, the U.S. Department of Education notes that 
revocation of consent is not retroactive and does not negate an action that occurred after consent 
was given and before the consent was revoked.  While the regulations do not require the district 
to offer to meet with the parent, the Analysis of Comments and Changes indicate that “a State 
may choose to establish additional procedures for implementing 300.300(b)(4), such as requiring 
a public agency to meet with parents to discuss concerns for their child’s education.  However, 
the State must ensure that any additional procedures are voluntary for the parents, do not delay or 
deny the discontinuation of special education and related services, and are otherwise consistent 
with the requirements under Part B of the Act and its implementing regulations.  For example, 
while a public agency may inquire as to why a parent is revoking consent for special education 
and related services, a public agency may not require a parent to provide an explanation, either 
orally or in writing, prior to ceasing the provision of special education and related services. 
 
The Analysis of Comments and Changes notes that, if parents withdraw consent for special 
education and their child is subsequently involved in disciplinary action, their child’s prior 
receipt of special education services does not indicate that the district knew or should have 
known of their child’s special education needs and thus the child is not entitled to IDEA special 
education protections in the disciplinary process.  That is because, “When a parent revokes 
consent for special education and related services…, the parent has refused services…; therefore, 
the public agency is not deemed to have knowledge that the child is a child with a disability and 
the child may be disciplined as a general education student and is not entitled to the Act’s 
discipline protections.”  The Analysis also notes that “these regulations implement provisions of 
the IDEA only.  They do not attempt to address any overlap between the protections and 
requirements of the IDEA and those of Section 504 and the ADA” (Americans with Disabilities 
Act).  Thus, depending on the circumstances, a child whose parents withdrew consent for special 
education and related services may still be entitled to disciplinary protections under Section 504.   
 
What are the opportunities and challenges for parents? 
 
Opportunities:  Under the prior regulations, in most states, once a parent signed consent for 
implementation of the initial IEP, districts no longer had to seek parental consent for changes in 
the IEP as long as they provided prior written notice and an opportunity for the parent to discuss 
the proposed changes at an IEP meeting.  At that point, the only formal way parents could stop 
the changes from being implemented was by requesting and prevailing at either mediation or a 
due process hearing. 
 

                                                 
1 “Public agency” is a school, school district (Local educational agency), or SEA (state educational agency). 
2 However, the Analysis of Comments and Changes notes that this provision does not affect the rights of parents to request amendments to 
information in education records that is inaccurate or misleading, or violates the child’s privacy or other rights.  See IDEA Sections 300.618-
300.621. 
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The new regulations change this dynamic.  If districts do not agree with the parents’ IEP 
requests, parents now have the right to inform the district that they will withdraw consent for any 
special education services for their child.  This means that districts will still be required to 
educate the child in general education, will still be held accountable for that child’s success or 
failure on No Child Left Behind tests, and may lose state special education funding for that child 
as well as the ability to provide any testing accommodations (unless the child is then determined 
eligible for Section 504 services).3  The district may still be required to provide special services 
under Section 504 if the child has a disability (a child who was eligible for special education 
prior to parental revocation of consent likely meets the eligibility criteria for Section 504), but 
will not receive any additional special education funds to cover those services because Section 
504 and the Americans with Disabilities Act (ADA) is not accompanied by extra funding. 
 
This new provision of the IDEA regulations may prove most useful to parents who are seeking to 
protect their children’s rights, increase their involvement in their children’s education, and have 
greater choices in how their children are educated.  For example, parents of African-American 
children and other children of color who are disproportionately likely to be placed in segregated, 
self-contained settings without access to the general curriculum may want more inclusive 
placements for their children.  Parents in this situation may prefer to have their child in a general 
education classroom without special education services because their child will have greater 
access to the general curriculum.  This choice can serve as the starting point for parents and 
districts to negotiate more inclusive placements and the needed services in those settings.4   
 
Challenges:  There may be children with disabilities that districts would prefer not be classified 
and not to be receiving special education services that the district may not want to pay for, but 
the district does not want to be held liable for refusing to provide any special education.  In some 
cases, some districts may choose to encourage parents to withdraw their children from special 
education so that they will no longer be held liable for that refusal to provide services.  In other 
situations, there may be children with mental health and/or behavioral challenges that districts 
would prefer to be able to discipline without special education protections, and thus, again, some 
districts may encourage families to withdraw consent for special education services so that they 
do not need to follow those protections.  Another major concern is whether districts will use 
parental withdrawal of consent for special education as an excuse to charge parents with 
educational neglect (which we know already happens in some districts when parents refuse to 
consent to initial evaluation and/or IEP, even though it is not appropriate to do so.  Districts can 
use a due process hearing to challenge a parent’s refusal to consent to an initial evaluation, and 
mere refusal to consent to an IEP is not in and of itself evidence of educational neglect). 
 
State authority to govern representation by non-attorneys at due process hearings 
(300.512) 
 
Overview of the regulatory language on representation by non-attorneys at hearings 

                                                 
3 IDEA funding is no longer solely a per pupil allocation, but most state special education funding formulas provide extra funding to districts 
based on the number of special education students. 
4 It will probably not be as useful for parents seeking more restrictive (and often more expensive) out of district settings, because the parent 
withdrawing their child from special education will likely be less expensive for the district than placing their child in an out of district program.   
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Prior to the new regulations, the U.S. Department of Education had long taken the position that 
parents of children receiving special education services had the right to be represented by non-
attorneys in due process/impartial hearings, despite several state court decisions (generally 
brought as a result of challenges by State Bar associations) that such representation by non-
attorneys amounted to practicing law without a license.  The new regulations leave it up to each 
state to govern whether children with disabilities can be represented by a non-attorney in due 
process proceedings (what constitutes unlawful “practice of law without a license” is generally a 
state law or State Bar issue and varies from state to state).  The regulations do not address how, 
in the face of already limited affordable, competent legal resources to represent children in due 
process hearings, parents will be able to access legal resources when they need representation 
since it is anticipated that more states will limit representation by non-attorneys at due process 
hearings under the new regulations.  The language still provides that parents have the right to be 
“accompanied and advised by counsel and by individuals with special knowledge or training 
with respect to the problems of children with disabilities,” but adds that “whether parties have 
the right to be represented by non-attorneys at due process hearings is determined under state 
law.”  (Note that whether districts have the right to be represented by non-attorneys at due 
process hearings will also be based on state law). 
 
What are the opportunities and challenges for parents? 
 
Opportunities:  This regulation doesn’t provide much positive opportunity for parents as it 
potentially limits their access to representation at impartial hearings by allowing states to require 
that they be represented by attorneys who may in short supply and too expensive for families to 
afford.  Some parents may be able to persuade attorneys to represent them pro bono or on a 
contingency fee basis by sharing the information on the new requirement if the state chooses to 
require parents to be represented by attorneys. 
 
Challenges:  There are many significant challenges in the new regulation, including exacerbation 
of already limited lawyers to represent families and children with disabilities; more families 
being forced to mortgage their homes or use their life savings (if they have any) to get lawyers to 
represent them; and reduction in families challenging district decisions even if they strongly 
disagree with them because they can’t find or afford competent legal representation, and thus 
fewer children receiving FAPE in LRE. 
 
State accountability (timeline to correct noncompliance 300.600(e) & reporting to the 
public 300.602(b)(1)(i)) 
   
Overview of the regulatory language on state and local accountability 
 
Even prior to the new regulations, states had to demonstrate through their State Performance 
Plan (SPP) and Annual Performance Report (APR) that they were correcting identified 
noncompliance as soon as possible but no later than within a year from their identification of the 
noncompliance.5 This language is now in regulations, and it applies to states and districts. 

                                                 
5 The U.S. Department of Education is required by IDEA to make determinations on the status of every state each year.  States are determined to 
be a state that “meets requirements,” “needs assistance,” “needs intervention,” or “needs substantial intervention.”  Determinations are based on 
multiple factors, including whether or not the state has identified and corrected noncompliance within the one year timeline. 
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Although a year is a long time to achieve compliance when the issues concern individual 
students, such as failure to implement an IEP (i.e., not providing educational or related services 
on the IEP for a particular student), in these cases the noncompliance should be corrected “as 
soon as possible.”  Thus, if a parent prevails in a due process hearing, or the state finds in a 
complaint investigation that a child’s rights have been violated and orders corrective action, that 
the state may not wait a year for the violations to be addressed but instead must correct the 
noncompliance as soon as possible.   
 
In terms of more systemic noncompliance, in the Comments and Analysis, the Department noted 
that “[o]ur experience has been that most states can correct noncompliance, including 
noncompliance that is spread broadly across a system, in less than one year from identification of 
the noncompliance.  For example, States have required the implementation of short-term 
correction strategies while they are developing and implementing a plan for long-term change to 
ensure sustained compliance.”  The Department also noted that States may enter into Compliance 
Agreements with the Department to allow a state to continue to receive its Part B funds while 
working to achieve compliance on long-standing systemic problems within 3 years from the date 
of the Compliance Agreement.   
 
The regulations also increased the information on local districts that states must report on, but 
gave states a longer period to report the information.  Prior to the new regulations, states had to 
make information available to the public within 60 days from its submission of the APR to the 
U.S. Department of Education; the new regulations give states up to 120 days to do so.  
(Currently the APRs are due on February 1st.)  The new regulations add the state’s APR to the 
list of documents that a state must make available through public means, and specify that the 
state must make its SPP/APR and its annual reports on the performance of each district on the 
SPP/APR indicators available to the public by posting the documents on its website and 
distributing the documents to the media and through public agencies.  (States were already 
required to report to the U.S. Department of Education on the annual performance of the state as 
a whole in the APR, and to analyze the performance of each district on the SPP/APR targets, and 
to report annually to the public on the performance of each district in meeting the targets.  The 
new regulations merely add specificity to the means of public reporting.) 
 
What are the opportunities and challenges for parents? 
 
Opportunities:  The new regulations put a specific, regulatory timeline on the correction of 
noncompliance (as soon as possible and in no case later than one year after the State’s 
identification of the noncompliance), which parents could use to advocate for shorter timelines to 
correct noncompliance in individual cases.  The new regulations could also strengthen the 
capacity of parents to be aware of the performance of the state and of each district, including 
their own district, a district to which they are considering moving, etc. by having the APR 
materials posted on the website and disseminated to the media and through public agencies.   
 
Challenges:  The regulatory language allowing states up to a year to correct noncompliance once 
identified, even for an individual child-specific issue, could be used as an excuse to delay 
correction of noncompliance in situations where it should be possible for correction to occur 
much more quickly. 
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Conclusion 
 
As New Jersey’s Parent Training and Information Center, we are the most valuable resource for 
families as they seek to understand, negotiate, and ensure that their child benefits from, IDEA 
and state special education provisions.  If you have any additional ideas regarding how to 
strengthen the opportunities and address the challenges of the new IDEA regulations, please 
share them with us so that all of the families we serve will benefit.  For more information or to 
share suggestions, please contact Diana Autin, Executive Co-Director of the Statewide Parent 
Advocacy Network, at 973-642-8100 x 105 or Diana.autin@spannj.org.  


